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(i) 


COUNTER-STATEMENT BY APPELLEES 
JACKSON and BOWLING 
OF QUESTION PRESENTED 


Did the trial court properly direct a verdict in favor of the 
Appellees Jackson and Bowling, where Appellant's evidence conclusively 
established that the Appellee Jackson, who had been drinking intoxicat- 
ing liquors and was not sober and was pretty high, negligently drove an 
automobile into the rear of a tractor-trailer parked at the curb ona 
lighted city street and where (1) the Appellant paid for, supplied and 
drank with the driver the intoxicants which deprived driver of his 


sobriety, (2) knew that he was not sober and was pretty high, and 


(3) was engaged with the driver in a joint venture? 


COUNTER-STATEMENT OF FACTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Appellant Assumed The Risk In Riding With 
Driver Of Automobile Who Was Not Sober; 
And Appellant Was Also Guilty Of Contrib- 
utory Negligence, In That, Driver's Lack Of 
Sobriety Was Caused By Intoxicants Furnished 
By Appellant Which They Drank Together 


In Addition To The Defenses Available To 
All Appellees Under Point I, The Negligence 
Of The Automobile Driver Jackson Was 
Imputable To Appellant In The Action Against 
The Appellees Bowling, Broadus and Holland, 
Inc., Because Appellant And Driver Jackson 
Were Engaged In A Joint Venture a 


CONCLUSION 
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COUNTER-STATEMENT OF FACTS 


The Appellee Bowling was the owner of a taxicab rented to the Ap- 
pellee Jackson. At the trial below it was stipulated that Appellant was 
not a passenger for hire. The taxicab was not being used for taxicab 
purposes when the accident occurred. Jackson had finished hacking at 
about 7:30 P.M. (J.A. 26). He then went to a friend's house at 941 
M Street, N. W., where he saw the Appellant. Appellant and Jackson 
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were friends, had been out together prior to the occurrence sued on, 
had known each other about five years, and saw each other daily (J. A. 
27), and went out with each other socially oftener than once a week 
(J.A. 28). On this particular evening, Appellant wanted to go to some 


taverns in nearby Maryland and suggested that he and Appellee Jackson 


do so (J.A. 72). ‘Appellee Jackson had with him the taxicab owned by 
Bowling but it was without gas, and the Appellee Jackson had no money 
(J. A. 81). Appellant offered to buy the gas if the Appellee Jackson 
would use the taxicab. Appellant, accordingly, provided the gasoline 
and Jackson the automobile (J.A. 82). Thereafter, before driving into 
Maryland, a bottle of gin and two cans of beer were purchased and con- 
sumed by the Appellant and Appellee Jackson, each taking drink for 
drink with the other. Appellant purchased and paid for the gas which 
was put into the taxicab, and then followed stops at several taverns, and 
including also another liquor store where a bottle of whiskey was pur- 
chased and drunk. The beer and whiskey which the Appellee Jackson 
(driver of the vehicle) drank were purchased and supplied to him by the 
Appellant; and they drank equal amounts (J. A. 82). Appellant testified 
(J. A. 82) that Jackson was "drinking drink for drink with (Todd)", and 
with reference to the whiskey they drank, they each took "good healthy 
swigs" (J.A. 82(n)). The effect that the whiskey and beer had upon 
Jackson is described by the Appellant (J. A. 82(n)), when they were at 
the last tavern visited before returning to Washington, and just before 
the accident. 

"Q. Now, you had an opportunity to observe 

Jackson, did you not? 
"A. Yes, sir. 


"Q. During the entire time you were there. You 
were there together during all of that period. 


"A. Yes, sir. 


"Q. From the time you got into the car until this 
accident. Correct? 


Yes, sir. 

And was he sober ? 

No, sir, I wouldn't say sober. 

He wasn't sober, was he? 

No, sir, and he wasn't drunk. 

Well, he wasn't sober and he wasn't drunk. 
Yes, sir. 

But he was pretty high, wasn't he? 

Well, he was jolly and gay. 


I say he was pretty high, wasn't he? What's 
your answer? (J.A. 82(n)) 


No, sir. 
He was jolly and gay, but I don't know how iia 
he was. 


Now you deny that he said, you deny that he was 
pretty high ? 

He was jolly and gay. I don't know how high 1 he 
was, sir. 


When this question was asked -- do you remem- 
ber this question being asked you on your deposi- 
tion on page 16: "Was he sober ?' And you 
answered: 'I wouldn't say exactly sober. He was 
pretty high. ' 
Yes, sir."" (J.A. 83) 

OK KK 


When did you first notice that Jackson, the driver 
of the car, the car in which you were going ~ 
ride home in, was pretty high ? 


That was in Bowie, sir. 


Was that while you were in the tavern that you 
noticed he was pretty high? (J.A. 83) 


Yes, sir. 


And that's when you first noticed that he was: high, 
isn't that right, or pretty high? 


Yes, sir. 


And was it after that you then suggested you better 
go home ? 


Yes, sir." 
* Kk KK * 


Well, about how many beer or beers did you have 
after you noticed that he was pretty high, before 
you decided to go home and left? 


I don't remember, Sir. 

Was it one or two more beers? 
"MR. MITCHELL: Objection. 
“THE WITNESS: I don't know." 


* * * * 
You don't know. All right. How long did you 
remain there after you noticed that he was pretty 
high ? 
Not too long, sir, because I was - -" 

* ee OK 
Was it as much as a half hour ? 
It could have been, sir. 


What did you do in that half hour ? 


Sat around, sir." (J.A. 83(a)) 


* * * * * 


What did you do, other than sitting, for that period 
of time, whatever it was? 


We was drinking beer, sir. 
I didn't hear you. 
We was drinking beer. 


You were drinking beer. And that was after you 
noticed that he was already high. Is that right, 
or pretty high ? 
Yes, sir." 

* * ke OK 


Well, now, didn't you say on page 40 in answer to 
this question: ‘At the time you started back from 
Bowie with Jackson, was he still pretty high ?' 
And you answered: 'Yes, sir, as far as I know.' 
Don't you remember making that statement? 


Yes, sir. 
Was that the truth ? 


Yes, sir." 
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SUMMARY OF ARGUMENT | 


I. Appellant assumed the risk in riding with driver of automobile 


who was not sober; and Appellant was also guilty of contributory negli- 
gence, in that, driver's lack of sobriety was caused by intoxicants 
furnished by Appellant which they drank together. 


Il. In addition to the defenses available to all Appellees under 
Point I, the negligence of the automobile driver Jackson was imputable 
to Appellant in the action against the Appellees Bowling, Broadus and 
Holland, Inc., because Appellant and driver Jackson were engaged ina 


joint venture. 


ARGUMENT 
I. 


APPELLANT ASSUMED THE RISK IN RIDING WITH : 

DRIVER OF AUTOMOBILE WHO WAS NOT SOBER; , 

AND APPELLANT WAS ALSO GUILTY OF CONTRIB- 

UTORY NEGLIGENCE, IN THAT, DRIVER'S LACK OF 

SOBRIETY WAS CAUSED BY INTOXICANTS FUR- | 

NISHED BY APPELLANT WHICH THEY DRANK 

TOGETHER. 

The Code of Laws for the District of Columbia (Title 40, Section 

609, 1951 Edition), in its pertinent part, expressly provides that "no 
individual shall, while under the influence of any intoxicating liquor 


* * * * operate any vehicle within the District of Columbia." 


In addition to the statute, the standards of ordinary care and 
common sense prohibit the operation of a motor vehicle bya person 
who is under the influence of intoxicating liquor. 


The expression "under the influence of intoxicating liquor" covers 
not only all the well and easily recognized conditions and degrees of 
intoxication, but any abnormal mental or physical condition which is the 
result of indulging in any degree of intoxicating liquors and which tend 
to deprive man of that clearness of intellect and control of himself 
which he would otherwise possess. 
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The statutory prohibition against driving a vehicle under the 
influence of intoxicating liquor applies not merely when the driver is 
staggering drunk, but also if one or more drinks has deprived him of 
his sobriety. 


There was'no dispute as to the fact that the Appellee Jackson was 
not sober; and it would be a legal absurdity to submit as an issue to the 
jury the question of whether Appellant was warranted in riding in an 
automobile operated by a driver who was not sober and was "'pretty 
high". Common experience and intelligence point indisputably to the 
conclusion that the care, skill and observation required of the operator 
of a motor vehicle on the public highways cannot be exercised by one 
who is not sober and pretty high. 


The absence of any explanation for the accident by either Appellant 
Todd or Appellee Jackson for striking a large truck parked at the curb 
in an area where the lighting was good enough to have permitted it to have 


been seen for a couple hundred feet if he had been looking at it (Tran- 
script of Proc., pp. 184 and 185 and footnote 1, page 5, of Brief of 
Appellees Broadus and Holland, Inc.) renders it obvious that the colli- 
sion was caused, in whole or in part, by the negligence of Appellee 


Jackson; and this negligence stemmed from the influence of the intoxi- 
cants consumed by Jackson. Not only did Appellant know of Jackson's 
condition while driving but Appellant was the cause and instigator of 
his own injuries. Appellant Todd's own admission that Appellee 
Jackson was not sober and was "pretty high" when they left Bowie to 
drive back to Washington, as a matter of law, precluded any recovery 
by him. Appellant's assertion that Jackson was not drunk was an 
attempt to water down the full effect of his admission that Jackson was 
not sober and was pretty high. It was an obvious effort to exculpate 
himself with a meaningless play on words, i.e., "Jackson was not 
sober and he was pretty high. . . he was not drunk". These two 
statements together are so inconsistent as to reinforce our contention 
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that there was no credible evidence upon which to create an issue for 
the jury. To assume that Jackson's condition had no influence upon his 
ability to drive would be incredible. W. M. & A. Motor Lines v. 
Maskie, 89 U.S. App. D.C. 36, 190 F. 2d 62. It is therefore clear 
that the collision was proximately caused or contributed to by the in- 
toxicated condition of the Appellee Jackson and that Appellant assumed 
the risk of the injury he sustained in riding in an automobile operated 
by Jackson, knowing that Jackson was not sober and therefore unfit to 
drive. Weber v. Eaton, 82 U.S. App. D.C. 66, 160 F. 2d 577; 
Quisenberry v. Herman, 100 U.S. App. D. C, 144, 243 F. 2d 250; 
Wilson v. Holloway, 212 Ark. 878, 2085S. W. 2d 178, 29 Auto Cases 41. 


Appellant Todd was also guilty of contributory negligence in that 
he caused Appellee Jackson's intoxication in buying and providing the 
intoxicants that Jackson consumed with him. : 


I. 
IN ADDITION TO THE DEFENSES AVAILABLE TO ALL: 
APPELLEES UNDER POINT I, THE NEGLIGENCE OF 
THE AUTOMOBILE DRIVER JACKSON WAS IMPUTABLE 
TO APPELLANT IN THE ACTION AGAINST THE APPEL- 
LEES BOWLING, BROADUS AND HOLLAND, INC., BE- | 
CAUSE APPELLANT AND DRIVER JACKSON WERE 
ENGAGED IN A JOINT VENTURE. 


The Appellee Jackson was in possession of a taxicab which he had 
rented from Appellee Bowling. At the suggestion of Appellant, Appel- 
lant and Appellee Jackson, friends of several years’ standing, agreed 


to visit some taverns in nearby Maryland, to drink and find some girls. 
Appellee Jackson did not have any gas or money to go on this jaunt, and 
Appellant and Appellee Jackson agreed between them that Appellant 
would buy the gas and provide the money needed for the evening's lark, 
and Appellee Jackson would provide the use of his rented automobile. 
The Appellant and Appellee Jackson jointly controlled their destination 
and places to be visited. Although Jackson operated the automobile, 
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the Appellant had the funds to control their evening's activities. Al- 
though factually different, the legal applicable principles for a joint 
venture were similar in Evers v. Buxbaum, 102 U.S. App. D.C. 334, 
377, 253 F. 24356. In that case, although the joint venture involved 
the accomplishment of a business result, joint ventures are not limited 
to business transactions and may exist for a non-business, but com- 
mon, purpose, provided there also exist a common destination, and the 
power to determine the change of route from time to time by mutual 
agreement. Restatement of Torts, Chapter 17, Section 491, Title 
"Joint Enterprise". Applying language of this Court in Evers v. Bux- 
baum, 102 U.S. App. 334, to the pertinent facts here, the Appellant 
wanted to visit several taverns in nearby Maryland on a drinking spree. 
He solicited the Appellee Jackson to join with him for the accomplish- 
ment of this lark. Jackson had a rented automobile but no gas or money. 
Appellant had the money with which to buy the gas and the whiskey and 
beer, but no automobile. Together they had the means and facilities 
for the accomplishment of their joint adventure. Neither had absolute 
control of the situation without the other. Where they were to go, when 


they were to go, and how they were to go, was jointly controlled by 


Appellant, who had the money, and Appellee, Jackson, who had the 
rented automobile. In Missouri-Pacific v. Howard, 201 Ark. 6, 143 

S. W. 2d 538, a number of persons drinking intoxicants and driving 
around in an automobile for pleasure were held engaged in a joint or 
common enterprise, and the negligence of the driver of the car was 
imputed to each member of the party. Also see Wilson v. Holloway, 

212 Ark. 878, 208S.W. 2d 178, 29 Auto Cases 41; and Bernhart v. City 
and $. Railroad Co., 49 App. D.C. 265; Tobin v. Hoffman, 202 Md. 382, 
96 A. 2d 597; Frisorger v. Shepse, 251 Mich. 121, 230 N. W. 926; 
Greenwell's Adm'r. v. Burba, 298 Ky. 255, 182S.W. 2d 436; Rosch-: 
mann v. Sanborn, 315 Pa. 188, 172 A. 657. 


Appellant states in his Brief (page 32) that even if the trial court's 
action was correct in directing a verdict against the Appellant, it 
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committed reversible error by making the defense of joint venture 
available to both Appellees Jackson and Bowling, thereby defeating 
Appellant's right to recover as against them. 


By this contention, we assume that Appellant means that the fact 
that he and Jackson were engaged in a joint venture, a resulting imputa- 
tion of contributory negligence cannot be availed of as a defense by 
either Appellees Jackson or Bowling. While it may be urged that Appel- 
lant is not precluded from asserting liability against Appellee Jackson 
simply because they were engaged in a joint venture, it does not follow 


that joint venture is not a defense for Appellee Bowling. 


The only basis for Todd's assertion of liability against Appellee 
Bowling is that of statutory agency creating a vicarious responsibility. 
But, by the same token, there is also a vicarious responsibility on 
Appellant arising from the joint venture between Appellant Todd and 
Appellee Jackson which imputes to Appellant Todd Appellee Jackson's 
negligence. This negligence of Appellee Jackson, imputable to Appel- 


lant Todd, constitutes a bar of contributory negligence to Appellant's 


claim against Appellee Bowling. 


CONCLUSION 


Accordingly, Appellees Jackson and Bowling respectfully urge that 
the action of the lower court in directing a verdict in their favor was 
correct because the Appellant (1) assumed the risk, (2) was guilty of 
active, participating contributory negligence because he supplied the 
intoxicants to the Appellee Jackson and deprived him of his sobriety 
while driving the automobile, and (3) as an additional defense to the 
Appellee Bowling, the contributory negligence of the Appellee Jackson 
was imputable to the Appellant because of their joint venture. 

Respectfully submitted, | 
ALFRED M. SCHWARTZ 
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(i) 
COUNTER STATEMENT OF QUESTIONS INVOLVED 


1. Was there sufficient evidence of negligence to create a prima 
facie case against two of Appellees (Broadus and Holland, Inc.) the 
operator and owner, respectively, of a tractor trailer unit parked at 
the curb of a wide, lighted city street, into which. the vehicle in which 
Appellant was riding crashed when the evidence showed: : 


a. Neither Appellant nor Appellee Jackson (driver -host) saw 


the tractor trailer unit. 
b. Appellee Jackson was exceeding the speed limit. 


c. Appellee Jackson admittedly was guilty of failing to give full 
time and attention to the operation of his vehicle. 


d. Both Appellant and Appellee Jackson had been drinking 
alcoholic beverages for nearly five hours in each other's presence. 
Appellee suggests the answer to this question is in the negative. 


2. May the Trial Judge direct a verdict based upon the applica- 
tion of the doctrine of assumption of risk and joint venture. — 


Appellee suggests that the answer to this question is in the af- 
firmative and that the Trial Court correctly answered this question. 


COUNTER STATEMENT OF CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Evidence Was Insufficient To Establish 
A Prima Facie Case Of Negligence As 
Against Andrew S. Broadus And R. E. 
Holland, Inc. ¢ 


Appellant Was Precluded From Recovery 
By Reason Of The Doctrine Of ee 
tion Of Risk . . - “ 


The Doctrine Of Joint Venture Was 
Correctly Applied By The Trial Court 
And Likewise Precluded eppetiautts From 
Recovery Herein : : 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA i 


BRIEF FOR APPELLEES 
ANDREW S. BROADUS AND R. E. HOLLAND, INC 


COUNTER STATEMENT OF THE CASE 


The Appellees Andrew S. Broadus andR. E. Holland, Inc., asa 
supplement to and in some minor instances a correction of the state- 
ment of the case, respectfully submit the following as a counter state- 


ment of the evidence in this cause. 
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The witness Edward D. Harring, employed in the electrical divi- 
sion of the Highway Department of the D. C. Government, testified that 


there were six street lights on Bladensburg Road on the east side of 


same between Earle and 35th and also six lights on the west side of 
Bladensburg Road within the same area (JA 6). This witness defined 
the distances separating each of these lights on both sides of the street 
which demonstrated that the lights were staggered rather than imme- 
diately opposite one another (JA 8). The witness further testified that 
there were street lights along both sides of Bladensburg Road extending 
southward from Earle to South Dakota Avenue, spaced similarly and 
numbering seven on each side of the street (JA 11 (a)). The staggering 
of the lights was such that the light on the west side of the street was 
approximately mid-way between two lights on the east side of the street. 
The purpose of staggering the lights is to equalize the lighting on the 
street and of course, by each of the lights, to throw light patterns on 
both sides of the roadway (JA 12). 


The investigating police officer, Scott, testified that he arrived at 
the scene of the accident approximately 25 minutes after the happening 
of the accident (JA 13(a)). The width of the bed of the trailer involved 
in the accident was 8 feet and the bed was 4 feet above the ground. The 
wheels on the rear of the truck were double tandem (JA 15). Upon his 
arrival at the scene, the truck was in a position 8 inches west of the east 
curb, i.e., the outside of the rear wheel was that distance from the curb 
(JA 16). The point of impact was established as 8 feet west of the east 
curb of Bladensburg Road and it was further determined that the impact 
on the taxi was to the right front and the entire right side and on the trailer, 
it was the left rear (JA 16). The officer then placed a circle on Plaintiff's 
exhibit 6-J (photograph) marking the point of impact and the left rear of 
the trailer (JA 16, 16a). He stated the taxi driver told him at the scene 
of the accident that he did not see the tractor trailer before the accident, 
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that he was traveling 30-35 mph and that his speed did not decrease 
before the impact. The driver further told him that he was traveling up 
Bladensburg Road between 30 and 35 mph and the next thing he heard 
was a terrific crash, that he did not know whether the truck was moving 
or not (JA 18). The taxi driver admitted to him that he had had some 
whiskey to drink when the officer noted the odor of alcohol on his 
breath (JA 19). The officer testified that he did not test the reflectibility 
of the reflector located on the left rear of the trailer (JA 23). The 
investigating officer had in his possession at the time of his testimony, 
and was reading in part during his testimony from rough notes made 
at the scene of the accident and a diagram which he had prepared of the 
scene of the accident. These reflected that there was on the west side 
of Bladensburg Road approximately opposite the tractor trailer unit, a 
street light (JA 23 (b)). The officer further testified that it had been 
his experience that an accident would have a sobering effect on a motor- 
ist (JA 23(e)). 

Appellee Jackson testified that he and Plaintiff had purchased a 
half-pint of gin at a liquor store on 11th Street at the start of the evening 


at about 7:45 P.M. (JA 29, 30, 31); then he and the Plaintiff drove to 
Five Points Restaurant, after having some of the gin from the bottle 


and there had a beer apiece (JA 30). ,Then after stopping briefly ata 


girl friend's house, they went on to Jack's liquor store. By this time, 
the content of the bottle of gin was gone (JA 31, 32). They bought a 
pint of liquor at Jack's Liquor Store (JA 32). Both had drunk from and 
shared the half-pint of gin (JA 32). He and the Plaintiff drank from the 
pint bottle of liquor and then drove to Bowie, Maryland where they had 
two more beers ina tavern (JA 33). After having another drink of 
whiskey, Jackson left Bowie with the Plaintiff and then became involved 
in the accident (JA 35). When he arrived at the intersection of South 
Dakota Avenue and Bladensburg Road, he made a righthand turn onto 
Bladensburg Road to proceed north and saw at that time two tractor 
trailers parked along the east curb with flares placed in the roadway. 
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He passed these tractor trailers and then drove about 50 feet or more 
and then hit the tractor trailer of Appellees’ Holland and Broadus (JA 
35, 36). He guessed that he first saw the tractor trailer of Appellee's 
when he was about 5 feet from the trailer (JA 38). He and Appellant 
were talking in the cab as they rode along Bladensburg Road prior to 
the accident and he had glanced at Appellant but did not completely turn 


his head towards him prior to the accident (JA 39). There was no other 
northbound or southbound traffic in the area of this accident (JA 40). 

At the scene of the accident, the tractor trailer driver asked him what 
had happened and he, Appellee Jackson, told Broadus that he had not 
seen his tractor trailer (JA 40(a)). It was not dark, but it was medium 


dark in the area of this accident (JA 41). It was further developed on 
cross-examination of Appellee Jackson that when the original purchase 
of a half-pint of gin was made these men also bought two cans of beer 
which they drank (JA 41(d), 41(e)). They drank the beer as they traveled 
from the liquor store to the Five Points Tavern (JA 41(e)). Though 
Jackson had originally testified about his interrogation by the police 
and admitted that a specimen of his urine had been taken by the police, 
he had denied that he had been told anything with respect to the outcome 
of any urinalysis but it was further developed that he had previously 
admitted in<z pretrial deposition that he had been told by the police that 
the urinalysis showed that he was under the influence of alcohol (JA 41(i) ). 
Jackson also admitted that he had previously testified that he and Todd, 
Appellant, had done most of their drinking from the gin bottle while rid- 
ing along and that they were drinking and looking for girls (JA 41(k)). 
Jackson also admitted that he had told the police that he had not seen 
the tractor trailer involved in the accident until the impact occurred 
(JA 41(m) ); that'as he traveled north on Bladensburg Road the radio in 
the car was playing a recording of an Elvis Presley song and that 
Appellant Todd was keeping time to the music (JA 41(m)). Jackson 
further admitted that in his pretrial deposition he had testified that he 
had not seen the tractor trailer before the impact (JA 41(n)). Jackson 
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admitted that the lighting in the area of the accident was good enough 
for one to see an ordinary automobile parked along the curb of Bladens- 
burg Road. The witness had also admitted in his pretrial deposition that 
he could have seen an ordinary automobile for a distance of'a couple 
hundred feet at the time and place of this accident if he had been looking 
directly at it? 


William B. Phares, precinct detective, assigned to the Accident 


Investigation Unit arrived at the scene of this accident at least a half- 
hour after its occurrence; he testified that the operators of the two 
vehicles involved had agreed that the night of the accident was cloudy 
and one of them had indicated the street was damp (JA 47); that he had 
secured a specimen of Appellee Jackson's urine about 2:00 A.M.; that 
Jackson had a strong odor of alcohol (JA 48) and that he secured a 
written statement from Appellee Jackson in the early morning of this 
accident in which Jackson told him that he had turned right onto Bladens- 
burg Road from South Dakota Avenue and continued driving north until 
the moment the accident happened and that was all he really knew about 
the accident; that he and his passenger had been to the Tip Top Tavern, 2 
had left there and obtained a bottle of Ancient Age, a pint, and drank out 


: Apparently through error this portion of the witness' testimony is omitted 
from the joint appendix, though designated by Appellees. Itis found, however, 
at pages 184 and 185 of the transcript of proceedings dated January 16, 1959. 

On redirect examination of Appellee Jackson, he was confronted with the written 
statement which he had furnished to the investigating police officers on the 
evening of the accident and was afforded the opportunity to indicate, sentence 

by sentence, that portion of the statement which was correct and/or incorrect 
and when read, his response to the inquiry as to whether he had ever seen the 
truck and slowed down before the impact, he stated that he had not: slowed down, 
that he was going at a normal speed and did not see the truck until'he struck it 
and that he had seen some lights blinking when he was up on it. He stated that 
this answer was not correct insofar as the reference to lights blinking near the 
truck (JA 44). The witness stated in response to the inquiry of the Court that on 
the night of this accident, as he proceeded along Bladensburg Road he could see 
50 or 75 feet ahead. 


2 It is to be recalled that Appellee Jackson did not include any visits to or 
consumption of alcoholic beverages at the Tip Top Tavern on direct or cross- 
examination and in fact indicated that he and Appellant had not yet ‘visited that 
club when the accident happened. : 
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of this bottle when they got to Bowie, Maryland; that he, Jackson, didn't 
know what caused the accident, that his passenger, the Appellant, had 
the same to drink that he had (JA 52). This witness also stated that it 
had been his experience that the shock of an accident could or would 
have a sobering effect upon a motorist (JA 56(a)). The witness further 
testified that at no time on the evening or early morning of the accident 
did Appellee Jackson state to him that he observed two tractor trailers 
with flares placed out in the roadway along the east side of Bladensburg 
Road and furthermore, that when he was at the scene of this accident 
there were no such tractor trailers located along the east side of Bladens- 
burg Road (JA 56(c) ). 


Appellee Broadus testified that he had stopped and parked the 
tractor trailer against the east curb of Bladensburg Road in order to 
check the binder that holds the chain in a tight position around the lumber 
which he was carrying on the trailer (JA 58). He parked the tractor trailer 
in such a position with relation to a street light that he was close enough so 
that he could see all over the truck in order to tighten the chains (JA 59). 
There was a street light in front of the tractor trailer along the east curb 


of Bladensburg Road and there was also a street light across the street 


on the opposite side. He did not put any lights on because the street was 
so light, i.e., light enough, that he concluded he did not need any such 
lights (JA 59(a)). The witness insisted that he did not need to place any 
lights on the tractor trailer or flares out on the roadway pointing out 

that the accident occurred on a street rather than a highway and that 

the street was within a city and had street lights (JA 66 (a)). The wit- 
ness testified that he had wiped off the lights and reflectors of the tractor 
trailer before leaving Richmond at the commencement of the trip and that 
no one, including the police, had said anything to him at the scene of this 
accident about the condition of the reflectors (JA 68(a)); that the lights 
and reflectors on the tractor trailer unit were in good condition on the 
night of the accident (JA 68(b) ). 
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Appellant Todd initially suggested to Appellee Jackson | the pleasure 
jaunt which culminated in the happening of this accident. It was Appellant 
who wanted to go to the Tip Top Tavern but first the two of them went to 
the Five Points Tavern (JA 72). Each of them drank a beer at the Five 
Points Tavern (JA 73, 74). After stopping briefly on Benning Road to 
see a friend of Jackson's, they traveled to Jack's Liquor Store where 


Appellant went in and bought a pint of whiskey, Ancient Age (JA 74). 


They drank out of the pint bottle and then went to the Tip Top Tavern 
located near the Peace Cross in Maryland (JA 75). They remained in 
this Tavern about 25 minutes to a half-hour and each had a beer and then 
decided to go to Bowie, Maryland (JA 75). At Bowie, Maryland they went 
to Marshall's Tavern where each again drank one beer and after staying 
there a half-hour to 45 minutes, they started back to Washington to return 
to their home and became lost for about an hour (JA 76). The two of them 
had been drinking from the bottle that Appellant had purchased at Jack's 
Liquor Store (JA 76). Appellant did recall the cab entering onto Bladens- 
burg Road and riding up Bladensburg Road with the radio playing an Elvis 
Presley song and the two of these men being engaged in conversation and 
he also recalled that Appellee Jackson glanced at him but kept his eyes 
ahead of him (JA 77, 78). Appellant said that he was feeling the effects 

of his drinking and that he was feeling "jolly and gay"; that it just took 

a little bit of whiskey to make him feel high (JA 79). He had no recol- 
lection of the accident nor did he know how it happened, nor did he see 

it happen (JA 80). On cross-examination, Appellant admitted that Jack- 
son had told him in the early evening that he did not have any money or 
gas and that he, Appellant, agreed to buy the gas and did buy same (JA 81); 
that he purchased a pint of whiskey which the two of them drank (JA 82 
(b)); that after purchasing the liquor at Jack's Liquor Store, they then 
went to the Tip Top Tavern. When they first started out, their first 

stop was the Five Points Tavern where Appellant bought the beer, which 
was one bottle apiece (JA 82(d)). Thereafter Appellant was confronted 
with portions of his pretrial deposition and his recollection was then 
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Appellant Todd initially suggested to Appellee Jackson the pleasure 


jaunt which culminated in the happening of this accident. It was Appellant 
who wanted to go to the Tip Top Tavern but first the two of them went to 
the Five Points Tavern (JA 72). Each of them drank a beer at the Five 
Points Tavern (JA 73, 74). After stopping briefly on Benning Road to 

see a friend of Jackson's, they traveled to Jack's Liquor Store where 
Appellant went in and bought a pint of whiskey, Ancient Age (JA 74). 

They drank out of the pint bottle and then went to the Tip Top Tavern 
located near the Peace Cross in Maryland (JA %5). They remained in 
this Tavern about 25 minutes to a half-hour and each had a beer and then 
decided to go to Bowie, Maryland (JA 75). At Bowie, Maryland they went 
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there a half-hour to 45 minutes, they started back to Washington to return 
to their home and became lost for about an hour (JA 76). The two of them 
had been drinking from the bottle that Appellant had purchased at Jack's 
Liquor Store (JA 76). Appellant did recall the cab entering onto Bladens- 
burg Road and riding up Bladensburg Road with the radio playing an Elvis 
Presley song and the two of these men being engaged in conversation and 
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a little bit of whiskey to make him feel high (JA 79). He had no recol- 
lection of the accident nor did he know how it happened, nor did he see 

it happen (JA 80). On cross-examination, Appellant admitted that Jack- 
son had told him in the early evening that he did not have any money or 
gas and that he, Appellant, agreed to buy the gas and did buy same (JA 81); 
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stop was the Five Points Tavern where Appellant bought the beer, which 
was one bottle apiece (JA 82(d)). Thereafter Appellant was confronted 
with portions of his pretrial deposition and his recollection was then 
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refreshed to the extent that he agreed that each had two beers at the 
Five Points Tavern (JA 82(e), 82(f)). After leaving the Five Points 
Tavern, Appellant testified that they stopped by a private home on 
Benning Road so that Jackson could see a friend and thereafter, they 
drove to Jack's Liquor Store, but then Appellant indicated he wasn't 
sure whether they had gone to the liquor store next or to the Tip Top 
Tavern where each had a beer, which Appellant paid for (JA 82(h), 
82(i)). After leaving the Tip Top Tavern at the Peace Cross, they then 
went to Bowie, Maryland (JA 82(j)). Thereafter, however, Appellant 
indicated it was possible that two trips had been made to the Tip Top 
Tavern and that on the second trip each had had one or two beers. 
Further, that each had a beer at Bowie, Maryland (JA 82(k)) — possibly 
they had two beers apiece at Bowie, Maryland (JA 82(1)). They had 
moved around visiting different taverns because each place had been 
found "too dead" for them (JA 82(1)). When this accident occurred, 
they had been traveling from Bowie, Maryland and their destination 
was 10th & M Streets, N.W., but actually, he now knew that in traveling 
north on Bladensburg Road the cab was not traveling on a route which 
would have taken'these men home (JA 82(m)). He and Jackson had drunk 
approximately the same amount of beer during the evening and each had 
drunk the whiskey drink for drink (JA 82(m)). The whiskey had been 
consumed as each took good, healthy swigs (JA 82(n)). He wouldn't say 
that Jackson was sober nor would he say he was drunk, but he would 
describe him as "jolly and gay" (JA 82(n)). At first, he kept insisting 
that he could not'say or would not say that Jackson was high, but 
admitted that in his pretrial deposition he had stated that Jackson 

was "pretty high” (JA 83). He also admitted that in his pretrial depo- 
sition he had indicated he was feeling good himself and in fact was 
feeling no pain (JA 83). He had first noticed that Jackson was pretty 
high when they were in Bowie, Maryland. He could not recall how 
many more beers they had to drink after he made this observation of 
Jackson (JA 83(a)). He did recall they drank beer after he noticed 
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Jackson was pretty high. Appellant recalled that he had admitted in his 
pretrial deposition that he had been feeling good and as the evening 
progressed that he was "feeling better all the time" (JA 83(b) ). 3 


Louis Allen, meteorologist, testified by referring to a summary 
of weather conditions for Washington, D.C. as observed at the National 
Airport (4 27). He stated that weather readings recorded at the station 
at the National Airport generally reflect the weather conditions in the 
Washington area (JA 89). This summary reflected the existence of 
ground fog, which does not obstruct the sky or the moon or the visibility 
vertically and existed in rather shallow layers and patches. | It is nothing 
more than a cloud that exists at or extremely close to ground level (JA 91). 
The witness also made reference to a summary of weather readings cover- 
ing the entire nation (JA 92). The witness admitted that ground fog would 
not manifest itself on every street in the District of Columbia at the time 
its presence was noted on the weather report of the National Airport 
Station and in fact that it would vary with time and with the section of 
the street and would not necessarily occur on every street (JA 94). 
The witness indicated it was not necessarily so that ground fog is more 
likely to occur in the presence of the area of a body of water, but rather 
that the temperature of the body of water versus the air it's on has every- 
thing to do with it, The witness was unable to state the temperature of 


$ It might be worthwhile to note at this point that Appellee Jackson admitted 
on direct examination to the drinking of a half of a half-pint of gin, ‘half of a pint 
of liquor and two beers and supplemented this on cross-examination by recalling 
the purchase of one additional beer. The Appellant Todd on direct examination 
denied drinking half of a half-pint of gin as he denied the purchase thereof, but 
admitted drinking half of the pint of whiskey and three beers. He supplemented 
the quantity of consumption on cross-examination by recalling that at those 
places where he previously had indicated he consumed one beer that he probably 
consumed two. He further testified that he and Appellee had visited the Tip Top 
Tavern at least once and possibly twice during the evening preceding the accident 
and thus by reason of the cross-examination Appellant Todd admitted drinking a 
minimum of five beers to a maximum of seven. 

Reconciling the testimony of Appellant Todd and Appellee Jackson as to 
quantity of alcoholic beverages consumed is difficult, particularly since their 
recollections differed as to how many times they stopped at the Tip Top Tavern 
on that night, or whether they stopped at all, how much beer they had purchased 
at a liquor store at the same time that they purchased a bottle of gin. 
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the Potomac River adjoining the National Airport on the early morning 
of the date of the accident (JA 95(e) ). 


The witness, Kenneth W. Cobb, called as a lighting engineer, 
testified that all of the drawings made available to him did in fact 
establish the location of a street light on the west side of Bladensburg 
Road opposite the point where the tractor trailer unit of Appellees 


Holland and Broadus was parked (JA 108). Over objection, both general 


and specific, as to the admissibility of his testimony and the opinion 
expressed, the witness did testify that predicated on his calculations, 
vehicles would not be clearly discernible from 500 feet at the time and 
place of the happening of the accident. However, he conceded the pos- 
sibility that the drying factor of the wood involved could have an effect 
upon its reflectibility, which was not accounted for in his calculations, 
and further, he conceded he did not have the benefit of the measurement 
of the exact point of impact on the tractor trailer unit (JA 121(b) ). 
Furthermore, he had overlooked the possibility that the tractor was 
wider than the body of the trailer which would have meant that the 
trailer and its load would not have necessarily obscured the sight of 
the tractor (JA 121(e)). The witness did indicate that the tractor trailer 
unit at the time and place of the accident would have been visible at 100 
feet or perhaps at 100-150 feet (JA 121(e)). 


SUMMARY OF ARGUMENT 


Admissions of negligent acts and omissions, including violations 
of traffic regulations and extensive consumption of alcoholic beverages 
by Appellee Jackson in the presence of Appellant and the happening of 
the accident involving Appellees’, Broadus and R. E. Holland, Inc., 
parked tractor trailer unit constitute the evidence which lacks sufficiency 


so as to create any liability on the part of these Appellees. 
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The doctrine of assumption of risk is a well recognized defense 
and may be applicabie as a matter of law in the appropriate case. 


Knowledgeable exposition by Appellant to an obvious danger precludes 


his recovery. 


The negligence of Appellee Jackson is imputable to Appellant, 
the financial host for the evening, and precludes a recovery by him 


against these Appellees as a matter of law. 


ARGUMENT 


I 


THE EVIDENCE WAS INSUFFICIENT TO ESTABLISH A PRIMA FACIE CASE OF 
NEGLIGENCE AS AGAINST ANDREW S. BROADUS AND R. E. HOLLAND, INC. 


The Appellant directs his argument in this cause towards the 
doctrines of assumption of risk and joint venture and of course urges 
that the Trial Court erred in directing verdicts in favor of the several 
Appellees. It is, of course, the intent of Appellees Broadus and R, E. 
Holland, Inc. to respond to those portions of Appellant's argument. 
Before reaching that point, however, it would appear appropriate to 
point out to the Court that these Appellees did move for a directed 
verdict at the conclusion of Plaintiff's evidence based upon the insuf- 
ficiency of that evidence to establish a prima facie case against Appel- 
lees Broadus and Holland, Inc. Perusal of the record in this case is 
persuasive of the validity of such argument and, of course, it follows 
that the directed verdicts in favor of Appellees Andrew S. Broadus and 
R. E, Holland, Inc. could and should be affirmed on this ground. 


At the outset the Court's attention is invited to the fact that there 
is no where to be found within the Traffic and Motor Vehicle Regulations 
of the District of Columbia any requirement that a parked automobile 
located at the curb of any street within the District of Columbia during 
the nighttime have a parking light or lamp burning throughout the night. 
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Despite the fact that this is not required under the Traffic and Motor 
Vehicle Regulations of the District of Columbia, the Appellant proposes 
to burden the Appellees Andrew S. Broadus and R. E. Holland, Inc. with 
such a duty or obligation pursuant to a regulation promulgated by the 
Interstate Commerce Commission. It is Appellees’ position that the 
enactment of traffic regulations in and for the District of Columbia is ~ 


within the power of the Congress and the D. C. Commissioners pursuant 


to designation by the Congress. These are no more than police regula- 
tions within the power and privilege of the governing body of the munici- 
pality. The regulation of the Interstate Commerce Commission in its 
content is obviously impractical to be complied with within city limits 
and is obviously, in truth, meant for application on the open highway. 
There is no basis for any contention that the vidiation of one of these 
regulations when'a vehicle is within the city limits of a municipality 
constitutes negligence. In fact, the conflict between the regulation of 

the Interstate Commerce Commission and the D. C. Traffic and Motor 
Vehicles Regulations wherein the former requires and the latter does 

not certain lights, fuses and lamps should in and of itself be persuasive 
of the fallacy of Appellant's reliance upon such former regulation to 
establish civil liability. The record in this case discloses that Appellant 
was riding in a vehicle which had entered onto the roadway of Bladens- 
burg Road at a point substantially in excess of 500 feet distant from the 
rear of the parked tractor trailer and that this roadway was dotted with 
street lights for. the entire ‘distance tHat the “vehicle in which Appellant 
was riding traveled to ‘thé pokst: of the’ accident. There was no need for 
any turns to be made by the operator and for all purposes it was a wide, 
adequately lighted roadway within the. District ‘of Columbia. The Appellee 
Jackson, who was the driver of the vehicle in which Appellant was riding, 
pled guilty to the failure to give full time and attention to the operation of 
his vehicle and the record contains many admissions on his part of his 
failure to see the large tractor trailer parked at the curb, adequately 
illuminated by a street light in front of the tractor trailer on the east 
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side and a second street light on the west side directly opposite the 
tractor trailer. The admission of negligence on the part of Appellee 
Jackson, the activities of these two men during the course of the evening 
and the physical evidence as set forth in the record would appear to 
absolve these Appellees of any negligence. The contention or suggestion 
that there was dirt on the reflector located at the left rear portion of 

the trailer is by no means persuasive to the contrary. Appellant's 
Exhibit 6J, which pictures the rear of the trailer, contains the marking 
of the investigating police officer as to the point of impact on the trailer. 
The officer encircled the very reflector which is contended to have 
contained dirt and of course was observed for the first time after the 
accident in its alleged state of having dirt on it. Such testimony does 

in no wise negative the affirmative testimony of Appellee Broadus that 
he had cleaned the reflectors prior to his trip and that they were in good 
condition. The effect of the impact could well constitute the explanation 
for such testimony by the officer. i 


The testimony of the lighting engineer is likewise of no comfort to 


Appellant, for assuredly no motorist can be anticipated to be capable of 
the mental gyrations and calculations indulged in by this engineer to 
determine visibility within a stated distance. This testimony was 
received over vigorous objection primarily because it dealt with a 
subject which did not in fact require expert testimony. This Court has 
previously expressed its views in regard to the admissibility of expert 
testimony and in particular defined for the Trial Courts and the bar 
those areas in which such testimony would be admissible. — 


In the case of Walker v. Dante, 61 App. D.C. 175, 58 F. 2d 1076, 
an effort was made to introduce the expert opinion of a civil engineer 
as to whether a specific step located in a passageway was a usual item 
found in a passageway. The question had been objected to and sustained 
on the basis that the jury was competent to determine evidence. This 
Court affirmed that ruling observing that determination of ‘the question 
of negligence in the case at bar was within the province of the jury rather 
than the witness. | 
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In Kenney v. Washington Properties, 76 U.S. App. D.C. 43, 128 
F. 2d 612, an effort was made to introduce expert testimony by two 


architects who were of the opinion that a particular type window located 
in a hotel was dangerous. The Trial Judge had directed a verdict for 
the Defendant and this was affirmed on appeal. A major portion of this 
Court's review of the case dealt with the propriety of the rulings 
respecting the proferred testimony of the experts. At page 45 of its 
opinion, this Court stated: 


"We are of opinion that the exclusion of answers 
to the questions asked of the experts was correct. 
The general plan of the window in question was shown 
by the witnesses not to violate any of the District of 
Columbia building construction rules, and the window 
was shown to be the ordinary type of casement window 
which, though unusual in hotels, is common in private 
residences. The question, whether in the circumstances 
its use was dangerous, did not concern a technical mat- 
ter, as to which expert evidence added anything to the 
common knowledge of the layman, but was a matter of 
observation and common judgment in which the man of 
ordinary experience in looking at the window or hearing 
it described, was as capable of forming an opinion as an 
architect or builder. In such case, the rule as to the 
admission of opinion evidence is generally agreed to be 
that it'is only upon subjects about which the jury is not 
as able to judge as is the witness, that an expert is 
allowed to express an opinion." 


It would appear that the type of expert opinion offered by the 
engineer, Kenneth W. Cobb, and actually received fell squarely within 
the general rule laid down by this Court and should have been rejected. 
At least, this Court should not consider such evidence as lending any 
support to this appeal. 


Thus, an analysis of the testimony indicates the happening of an 
accident when a moving vehicle ran into the rear of a large parked 
tractor trailer unit; a collision taking place on a well-lighted street 


within the District of Columbia and on which there was no other moving 
traffic at the time of the accident, thus affording the operator the oppor- 


tunity to use anyi portion of the remaining fifty-two feet of roadway to 
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avoid an accident; further, an accident which came about when neither 


the driver of the moving vehicle nor his passenger, who were both "gay 
and jolly" from the consumption of alcoholic beverages, ever saw the 
parked vehicle; an accident admittedly caused by the failure of the driver 
of the motor vehicle to give full time and attention to the operation of his 
automobile and to operate that automobile within the speed limit. 


Il 


APPELLANT WAS PRECLUDED FROM RECOVERY BY REASON 
OF THE DOCTRINE OF ASSUMPTION OF RISK 


This Court has had occasion to pass in several cases upon the 
doctrine of assumption of risk. In Weber v. Eaton, 82 U.S, App. D.C. 66, 
160 F. 2d 577, a verdict and judgment entered in the Trial ‘Court was 
reversed because of the Court's failure to instruct on the doctrine. 
Subsequently, in the case of Quisenberry v. Herman, 100 U.S. App. D.C. 
144, 243 F. 2d 250, this Court affirmed a verdict and judgment entered 
in the Trial Court in favor of the Defendants, again approving the applica- 
tion of the doctrine where the driver of the vehicle involved had consumed 
some alcoholic beverages. Of course, Appellees are before this Court 
urging that the doctrine of assumption of risk was correctly applied by 
the Trial Judge as a matter of law in this particular case. A comparison 
of the quantity of alcoholic beverages consumed, the nature of the acci- 
dents and the circumstances surrounding each of the accidents as set 
forth in the opinions of this Court in the two cases cited above with the 
quantity of alcoholic beverages consumed by Appellant and Appellee 
Jackson, the nature of the accident and the circumstances: surrounding 
same would at least suggest this case to present an aggravated instance 
of a mixture of gasoline and alcohol. Appellees do not believe that the 
doctrine of assumption of risk is a defense only to be applied by a jury. 
This Court apparently feels that the application of the doctrine can well 
be made as a matter of law in the appropriate case as indicated by its 
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very recent opinion in the case of Otis E. Smith, Appellant, v. John B. 
Kelly, Inc., Appellee, _-—s«U.S. App. D.C.__, F.2d ___, decided 
February 4, 1960. In that case involving an injury to 2 workman on a 
construction site, this Court pointed out that the doctrine of assumption 
of risk is now quite generally held to apply to one who deliberately 


exposes himself to danger and then, quoting from the case of Levonas v. 
Acme Paperboard Co., CO 184 Md. 16, 23 40A2d 43, 46 (1944): 


"When a person undertakes work which exposes 
him to obvious dangers which he knew or had the 
opportunity to know, he must be considered as having 
assumed such risks, and he cannot recover for any 
injuries resulting therefrom." 

In the present record before this Court not only is there a detail- 
ing of the consumption of an unusual amount of alcohol by Appellant and 
Appellee Jackson which they drank with one another and in each other's 
presence, but the record further shows Appellant's admission that he 
realized that Appellee Jackson was "pretty high" when they were at 
Bowie, Maryland, the last stop on their tavern tour before the accident. 
Appellant further admits that he and Jackson drank more beer after he, 
Appellant, concluded that Jackson was pretty high. There is alsoa 
suggestion in the record that they drank more subsequently from the 
pint bottle just before leaving the Bowie, Maryland area. These Appellees 
do not believe it necessary to suggest the dangers involved when a motorist 
attempts to mix drinking and driving nor does it appear necessary to 
dwell at length upon the admitted knowledge of Appellant as to the quantity 
of alcohol consumed by Appellee Jackson, Appellant's own conclusion as 
to the condition of Jackson and the subsequent exposure of himself to 
danger despite his knowledge. 


I 


THE DOCTRINE OF JOINT VENTURE WAS CORRECTLY APPLIED 
BY THE TRIAL COURT AND LIKEWISE PRECLUDED APPELLANT 
FROM RECOVERY HEREIN 


The Trial Court reasoned, and properly so, that this was indeed 
a classic example of a joint venture. The facts upon which such a con- 


clusion was reached are in part set forth in the opinion expressed by 


the Trial Judge, which are supported by the evidence. Though it is true 


that there is no direct evidence of Appellant exercising control over the 
operation of the vehicle, it does not follow that he lacked the right to 
exercise such control. In his position in the late evening and early 
morning on which this accident occurred, paying for the gasoline for 
the car and for the alcohol consumed, any suggestions which he may 
have seen fit to make would certainly have been entertained. Perhaps 
the most appropriate and effective argument that can be made in support 
of Appellees' position that they are entitled to the benefit of the applica- 
tion of the doctrine of joint venture and the imputation of the negligence 
of Appellee Jackson to Appellant Todd is to direct the Court's attention 
to the language employed in the American Law Institutes, Restatement 
of the Law, Torts, Chapter 17, Section 491(G), where it is stated: 


"The fact that two or more persons, who do: 
not jointly hire or own the car, agree that each shall 
pay a substantial share of the expenses of a particular 
trip does not of itself make the trip a joint enterprise. 
When, however, there are one or more of the follow- 
ing additional factors, the determination whether there 
is a joint enterprise is a question for the jury subject 
to the power of the Court to see to it that the jury 
reaches a reasonable conclusion. These factors are: 
(1) a common destination: (2) a power to determine 
or change the route from time to time by mutual 
agreement, and: (3) the fact that the trip is for a 
common but non-business purpose." i 
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It appears to Appellees that all of these factors are present in 
this case. It is significant that there is no requirement for the estab- 
lishment of the joint enterprise that there be control and direction of 
the vehicle and though at first reading it might be stated that the rule 
jJaid down prescribed a jury verdict, yet an analysis of evidence falling 
within all of the requirements would dictate the necessity of but a single 
conclusion and this being so the resolution of the matter should be 
appropriately made by the Court. 


CONCLUSION 


Appellant urges that there were jury issues, as naturally he would, 
in the face of directed verdicts in favor of Appellees. Appellant places 
reliance for his argument upon expressions of his own and Appellee 
Jackson that neither was drunk. Very serious questions of credibility 
often arise in the course of damage suits and though it is generally true 


that a genuine issue of credibility must be resolved by the jury, there 


are qualifications to the rule. Illustrative of the point is the decision 
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to be his prerogative to direct a verdict and to be sustained upon appeal 
on the basis of the record. 
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